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In our August 18, 2009, Client Alert entitled “OFAC,
AML and FCPA Compliance:  State Departments of
Insurance Lend a Helping Hand to Uncle Sam,” we
discussed the efforts made by state insurance regu-
lators to assist the federal government in the war on
terror, drugs and those posing a threat to the safety
and security of the United States.  We noted that in
July 2009, the California Department of Insurance
(the “CA Department”) requested all insurers
licensed in California (foreign and domestic) to pro-
vide specific information regarding any investments
they may hold in the Government of Iran, in securi-
ties denominated in the Government of Iran, or in
entities that conduct business in the defense,
nuclear, petroleum, natural gas or banking sectors of
Iran, to evaluate whether such investments are
sound and in compliance with applicable law. 

As a follow up to our previous Client Alert, Steve
Poizner, California Insurance Commissioner and
2010 gubernatorial candidate (the “CA
Commissioner”), stated this month that his
Department’s inquiry revealed that insurance com-
panies licensed to do business in California hold
$12 billion in indirect investments in companies that
do business with the Iranian energy, nuclear, bank-
ing and defense industries. The probe uncovered no
investments directly in the Government of Iran, but
rather that money is being funneled to Iran through
third party companies primarily based in South
America, China, Russia and Europe in what
Commissioner Poizner termed a “massive loop-
hole.”  Independent of this data call, the CA
Department has also identified at least $6 billion of
insurer investments in Iran.  The CA Commissioner
reported that out of 1,327 insurance companies
licensed in California and required to respond to the
data call, 1,111 have complied, while 216 did not
respond.  The CA Commissioner has announced
the names of 10 of these non-responsive insurance
companies and has called them to appear at a hear-
ing to be held on January 12, 2010, in Los Angeles
“to explain why they ignored this critical data call.”
The CA Commissioner promised to pursue the
remaining insurance companies that did not
respond to the data call.

The CA Department has announced that it will soon
provide a list of prohibited companies that do busi-

ness with the Iranian energy, nuclear, banking and
defense industries.  This list of prohibited companies,
which insurers will be requested to divest, will be cre-
ated utilizing information from the data call and input
from outside consultants and other experts.  After
the list of prohibited companies has been provided to
insurance companies licensed to do business in
California, insurers will be given 30 days to notify the
CA Department in writing that they will comply with
the divestment request and disclose the value of the
identified investments.  Insurers will then be given 90
days to eliminate those investments.

With respect to insurance companies that do not
voluntarily agree to the divesture request, the CA
Department will make public a list of these insurers
and provide the name and value of their Iran-relat-
ed investments.  The CA Commissioner has also
announced that it will subpoena high-ranking exec-
utives of these insurance companies to testify
under oath and “ask them why they believe it is in
the interest of California policyholders for their pre-
mium dollars to be invested in companies propping
up Iran’s energy, nuclear, defense and banking sec-
tors.”  If after this hearing an insurer continues to
refuse to divest, the CA Commissioner has stated
that he intends to “take all legal action available to
him to effectuate divestment.”  Governor
Schwarzenegger has issued a statement support-
ing the continued probe by the CA Commissioner.  

At this month’s National Association of Insurance
Commissioners (“NAIC”) meeting in San
Francisco, the CA Commissioner advocated a
coordinated nationwide divestment effort in Iran as
well as the formation of an NAIC working group or
task force to address the issue.  Florida Insurance
Commissioner Kevin McCarty, secretary-treasurer
of the NAIC, has also stated that he is consulting
other states’ commissioners to see if it is practical
to develop a national effort similar to California’s.
The Florida Commissioner has already made con-
tact with the NAIC’s Securities Valuation Office to
“ascertain the feasibility of leveraging national
resources to review the financial statements of
national insurers to determine their exposure to
companies with operations in Iran.”  Pennsylvania
Insurance Commissioner Joel Ario, who is also
reported to be considering an Iran divestment ini-
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tiative, believes that state action is appropriate,
but it should be done in a coordinated fashion.  

Significantly, the U.S. Treasury Department’s Office
of Foreign Assets Control (“OFAC”), the federal
agency charged with administering and enforcing
economic and trade sanctions against Iran and
other hostile governments, has not formally com-
mented on the CA Commissioner’s investigation and
call for divestment.  However, the CA Commissioner
has stated that his department is keeping U.S. State
Department officials “fully informed” about their
divestment effort.  He contends that insurers are
already barred under federal laws from investing in
Iran, as well as under Section 1241.1 of the
California Insurance Code, which prohibits domestic
insurers from acquiring investments respecting a
foreign jurisdiction, or any investment denominated
in the currency of that foreign jurisdiction, which is
designated as a state sponsor of terrorism by the
United States Secretary of State pursuant to Section
6(j) of the Export Administration Act, Section 40 of
the Arms Export Control Act, and Section 620A of
the Foreign Assistance Act.  In addition, the CA
Commissioner has stated that “the insurance code
also authorizes the Insurance Commissioner to eval-
uate the ‘soundness’ of investments by California
insurance companies.  Should the Commissioner
hold a hearing and find the investments to be
unsound, he can order divestment.”

Some have questioned whether state insurance
regulators should be conducting an investigation of
a matter which is more commonly addressed by
federal agencies.  For example, Nicole Mahrt,
Public Affairs Director, Western Region, for the
American Insurance Association is quoted as stat-
ing that “if U.S. foreign policy issues truly are at
stake, then it is the federal government that is in the
best position to address those issues.  For matters,
such as Iran, involving national security and
extremely complex foreign relations, it is critical that
the U.S. speak with one voice and act exclusively at
the federal level.”  Others have expressed concern
over the broad scope and meaning of “indirect”
investments which has become the principal focus
of the CA Commissioner’s probe.

Justifying this concern over state requests to divest
Iranian investments is that federal trade sanctions
regulations are carefully crafted to balance U.S.
economic interests with national security and for-
eign policy objectives.  Some economic activity

with Iran may be authorized.  For example, the
Trade Sanctions Reform and Export Enhancement
Act of 2000, 22 U.S.C. § 7201, et seq., allows OFAC
to authorize, on a case-by-case basis, the export of
agricultural commodities, medicine and medical
devices to Iran pursuant to one-year licenses.

There is a strong indication that the California initia-
tives could be expanded nationally to insurance
departments in other states.  We will continue to fol-
low such developments at both the state and federal
levels and assist our clients in developing appropriate
compliance programs and responding to probes and
investigations by both state and federal authorities.
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